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I INTRODUCTION

1. This Public Notice (“Auction 1000 Prohibited Communications Guidance PN”’) addresses the
application of the Commission’s rules prohibiting certain communications during the broadcast television
spectrum incentive auction, Auction 1000, and related issues. The rules apply to applicants in both the
reverse and the forward auction. In response to numerous questions on this topic,' we also take this
opportunity to clarify certain aspects of the rules. Finally, we discuss the applicability of the antitrust
laws and administrative issues.

II. THE REVERSE AUCTION RULE PROHIBITING CERTAIN COMMUNICATIONS
A. Background

2. Section 1.2205(b) of the Commission’s rules provides that, subject to specified exceptions,
“beginning on the deadline for submitting applications to participate in the reverse auction and until the
results of the incentive auction are announced by public notice, all full power and Class A broadcast
television licensees are prohibited from communicating directly or indirectly any incentive auction
applicant’s bids or bidding strategies to any other full power or Class A broadcast television licensee or to

! See, e. g., Letter from Kathleen A. Kirby, Chair, and Jack N. Goodman, Co-Chair, Mass Media Practice Committee
of the Federal Communications Bar Association, to Marlene H. Dortch, Secretary, FCC, GN Docket No. 12-268 at 3
(filed May 14, 2015)(MMPC Ex Parte Letter); Letter from Rosemary C. Harold, Counsel for CPB, APTS, and PBS,
to Marlene H. Dortch, Secretary, FCC, GN Docket No. 12-268 (filed Aug. 13, 2015)(Public Broadcasters’ Ex Parte
Letter); Letter from Michael Goggin, General Attorney, AT&T Services, Inc., to Marlene H. Dortch, Secretary,
FCC, GN Docket No. 12-268 (filed Sept. 21, 2015)(AT&T Ex Parte Letter) ; See Letter from Rebecca Murphy
Thompson, General Counsel, Competitive Carriers Association, to Marlene H. Dortch, Secretary, FCC, GN Docket
No. 12-268 (filed Sept. 29, 2015) (CCA Ex Parte Letter). The Wireless Telecommunications Bureau provides this
guidance pursuant to the Commission’s direction that the Bureau address routine auction procedures for Auction
1000, including the reverse auction (Auction 1001) and the forward auction (Auction 1002). See Expanding the
Economic and Innovation Opportunities of Spectrum Through Incentive Auctions, GN Docket No. 12-268, Report
and Order, 29 FCC Red 6567, 6574, para. 15 (2014) (“Incentive Auction R&O”); Broadcast Auction Scheduled to
Begin March 29, 2016, Procedures for Competitive Bidding in Auction 1000, Including Initial Clearing Target
Determination, Qualifying to Bid, and Bidding in Auctions 1001 (Reverse) and 1002 (Forward), AU Docket No. 14-
252, GN Docket No. 12-268, WT Docket No. 12-269, Public Notice, FCC 15-78 (rel. Aug. 11, 2015) (“Auction
1000 Bidding Procedures PN”).



any forward auction applicant.”” For purposes of the rule, a full power or a Class A broadcast television
licensee “include[s] all controlling interests in the licensee, and all officers, directors, and governing
board members of the licensee.”™ With respect to the bids and bidding strategies that are the focus of the
rule, “an incentive auction applicant[]” is the party identified as the applicant in an application to
participate in either the reverse or forward auction. A “forward auction applicant” includes “all
controlling interests in the entity” applying to participate in the forward auction, “as well as all holders of
partnership and other ownership interests and any stock interest amounting to 10 percent or more of the
entity, or outstanding stock, or outstanding voting stock of the entity submitting a short-form application,
and all officers and directors of that entity.”* Generally, a party that submits an application becomes an
“applicant” under this rule at the deadline for submitting applications to participate in the reverse auction,
and for purposes of the rule that party’s status does not change based on subsequent developments during
the auction process.” The prohibition on “communicating directly or indirectly” includes public
disclosures as well as private communications.

3. Section 1.2205(b) applies solely to communications that directly or indirectly communicate
an incentive auction applicant’s bids or bidding strategies. The Commission has emphasized that the rule
is “limited in scope and only prohibit[s] disclosure of information that affects, or has the potential to
affect, bids and bidding strategies.” Business discussions and negotiations that are unrelated to bids and
bidding strategies and that do not convey information about bids and bidding strategies are not prohibited
by the rule.’

4. There are three exceptions to section 1.2205(b) under which communications regarding bids
or bidding strategies are permissible. Under the first, such communications between covered broadcast
licensees are permissible if the licensees “share a common controlling interest, director, officer, or
governing board member as of the deadline for submitting applications to participate in the reverse
auction.” The second exception permits such communications between a broadcast licensee and a
forward auction applicant if a controlling interest, director, officer or governing board member of the
broadcast licensee is also a controlling interest, director, officer, or holder of any 10 percent or greater
ownership interest in the forward auction applicant as of the deadline for submitting application to
participate in the reverse auction.” The third exception permits such communications between broadcast
licensees that are parties to a channel sharing agreement that was executed prior to the deadline for
submitting applications to participate in the reverse auction and that was disclosed on an application to
participate in the reverse auction.'

247 C.FR. § 1.2205(b).
347 C.F.R. § 1.2205(a)(1) (referred to collectively as “covered licensee(s)”).
*47 C.F.R. §§ 1.2205(a)(2) and 1.2105(c)(5)(i).

> See Star Wireless, LLC v. FCC, 522 F.3d 469 (D.C. Cir. 2008). Thus, a reverse auction applicant that does not
submit an initial commitment and/or drops out of bidding during the clock rounds remains an “applicant” for
purposes of the rule.

8 Incentive Auction R&O, 29 FCC Rced at 6770-71, para. 492.
7 Incentive Auction R&O, 29 FCC Red at 6737, para. 399.

¥ 47 C.F.R. § 1.2205(b)(2)(i). We note that appointing a common director, officer, or governing board member in
order to exploit this exception could violate antitrust laws. See Section IV: Applicability of Antitrust Laws.

? 47 C.F.R. § 1.2205(b)(2)(ii).
1947 CFR 1.2205(b)(2)(iii).



B. Discussion

5. Overview. The Commission has previously explained that the rule prohibiting certain
communications should result in “minimal intrusion into broadcasters’ routine business practices, since
covered television licensees may structure their business practices to avoid violations[.]”!" We recognize
that broadcast licensees engage in a myriad of business arrangements with one another, or with affiliated
entities, that are not directly related to bids and bidding strategies in the incentive auction. Such
arrangements include, but are not limited to, network affiliation agreements, retransmission consent
agreements, and syndicated exclusivity arrangements, as well as tower sharing or other agreements
related to shared physical facilities. Broadcasters also routinely engage in financial undertakings that may
be affected by their auction activities, such as raising funds from lenders or, in the case of noncommercial
broadcasters, from the public or underwriters. Below we provide guidance regarding the applicability of
the reverse auction rule prohibiting certain communications during the “quiet period” covered by the rule
to enable broadcasters to carry on business as usual to the fullest extent possible during the quiet period
while complying with the rule.

6. Communicating Merely Whether a Licensee Has or Has Not Applied to Participate Does
Not Violate the Rule. Communicating directly or indirectly that a licensee has or has not filed an
application to participate in the reverse auction does not constitute communication regarding an
applicant’s bids or bidding strategies and therefore does not violate the reverse auction rule prohibiting
certain communications. Filing an application is a prerequisite to bidding in the reverse auction, but the
mere fact that an application has been filed does not require the applicant to bid, nor does it reveal an
applicant’s specific bids or bidding strategies, e.g., the applicant’s selected bid options, an applicant’s
decision to switch bid options during the course of the bidding, or an applicant’s decision to drop out of
the bidding.

7. Accordingly, a licensee may explain in the course of its business communications that it has
applied to participate in the auction, for example, as the basis for seeking a short-term extension of an
agreement rather than a full term renewal or in communications with legislators. Alternatively, a licensee
seeking a multi-year contract may state that it has not applied. Noncommercial broadcasters may refer to
their decision to apply or not to apply to participate in the auction when engaging in fundraising activities,
including public pledge drives and private discussions with existing and potential donors. Such
communications would not violate the rule.'”> Moreover, while another broadcast licensee or forward
auction applicant might attempt to infer specific bids or bidding strategies based solely on a licensee’s
status as an applicant, such an inference without more support does not constitute a communication
regarding the applicant’s bids or bidding strategies.

8. Communicating How a Licensee Will Participate in the Auction is Prohibited by the
Rule. In contrast to communications solely about whether or not a licensee has applied to participate in
the auction, communications regarding the specific nature of a licensee’s participation, including without
limitation the bid options or bidding actions that have been or will be selected or taken, may convey bids
and bidding strategy and are therefore prohibited by the rule after the quiet period commences. Unlike
the submission of an application, such communications convey information about specific bids or bidding
strategies; some of these may represent irrevocable obligations or commitments by an applicant. The rule
prohibits such communications whether direct or indirect, express or implied. An applicant that
communicates details regarding its application or bidding actions, such as indicating which option or
options it has selected or stating that it has dropped out of bidding, may be disclosing its bids and bidding

" Incentive Auction R&O, 29 FCC Red at 6737, para. 399.

2 As discussed, licensees that do not apply to participate do not have bids or bidding strategies of their own.
Nevertheless, they must take care with respect to any information that they possess regarding the bids and bidding
strategies of other licensees.



strategy in violation of the rule. A communication concerning the existence or details of a channel
sharing agreement during the quiet period is also potentially a disclosure in violation of the rule. We
recognize, however, that broadcasters will continue operations during the auction and any broadcaster,
regardless of its bids or bidding strategies, may need to do so indefinitely after the auction. Accordingly,
a broadcaster communicating that it will continue broadcasting does not thereby disclose any bids or
bidding strategies, whether or not it is an applicant."

9. Although communications regarding whether or not a broadcaster has applied to participate
in the auction are permissible under the rule for the reasons explained above, licensees should take care
when communicating about their applicant or non-applicant status that their communications do not
convey or appear to convey information about specific bids or bidding strategies. For example, a
communication that a broadcaster “is not bidding” in the auction, in contrast to “is not an applicant,”
could constitute an apparent violation of the rule—and create issues with respect to any failure to make a
violation report."

10. Routine Business Communications Do Not Violate the Rule if They Do Not Convey Bids
or Bidding Strategies. If no prohibited communications occur during normal course transactions, other
information communicated in the course of such transactions would not be considered communications
regarding an applicant’s bids or bidding strategies.”” Absent express statements of bids or bidding
strategies, communications regarding legitimate, non-auction-related business topics are unlikely to
support reliable inferences by other covered entities regarding bids or bidding strategies. While another
broadcaster or forward auction applicant might attempt to infer bids or bidding strategies based on
communications regarding a licensee’s decision whether or not to apply to bid in the auction,
circumstances make it unlikely that anyone will be able to reliably infer a covered broadcast licensee’s
detailed bids or bidding strategies from communications on other topics.'® So, for example, an applicant’s
statements or actions premised on continuing broadcast operations do not necessarily support an inference
about the licensee’s bids or bidding strategies in the auction. Conversely, a licensee might consider near
term operational changes for any of several reasons, including auction-related ones (such as bidding to go
off-air and cease operations, bidding to go off air to share a channel, changing its current operations to
host another station), or for other reasons completely unrelated to the auction (such as plans to sell the
station or change programming).

11. Moreover, no one can know with certainty what the outcome of the auction will be.
Accordingly, no licensee can count on a bid being accepted, whether the bid is to go off-air and cease
operations, to go off-air to share a channel, or to move to a new band. Non-applicants can count, of
course, on the fact that they will not relinquish spectrum usage rights in the auction. But even non-

" For instance, a noncommercial station that states that it has applied to participate in the incentive auction and
subsequently undertakes a pledge drive could lead others to draw an inference that the station intends to either
channel share or move to a new band, or perhaps anticipates that it will not accept the prices ultimately offered in
the auction. Merely undertaking a pledge drive does not, however, create a clear or reliable inference with respect to
its particular strategy, and in connection with the pledge drive the station may state publicly that it will continue
broadcasting after the auction.

' See Section V: Administering the Rules, Duty to Report.

15 See AT&T Ex Parte Letter at 2. CCA Ex Parte Letter at 3 (regarding discussions between wireless service
providers and broadcasters to facilitate voluntary relocation out of Channel 51). As explained above, parties may
communicate whether or not they have applied to participate in the auction.

'® While a bidder cannot control what inferences another covered entity may draw from the bidder’s communication
regarding whether or not it has applied to bid in the auction, the bidder’s use of inferences or other indirect
communication to convey information regarding bids or bidding strategy could constitute an apparent violation of
the rule.



applicants may be subject to channel reassignment in the repacking process and cannot rule out the
possibility of a sale or other transfer of their license in the wake of the auction. Consequently, a covered
broadcaster that takes care not to communicate expressly about its bids or bidding strategies should be
able to communicate with another covered party as needed for non-auction-related business purposes,
even during the prohibition period, without violating the rule."’

12. Communications with Third Parties. The prohibited communications rule prohibits only
communications among covered parties (that is, eligible broadcast television licensees and forward
auction applicants), not necessarily communications to third parties. During the period the prohibition on
certain communications is in effect, covered parties may want or need to communicate bids or bidding
strategies to third parties such as counsel, consultants or lenders. The rule does not prohibit such
communications, provided that the covered entity takes any steps necessary to prevent the third party
from becoming a conduit for communicating bids or bidding strategies to other covered parties.'®

13. Commission precedent provides guidance for how a covered party can guard against a third
party becoming a conduit for prohibited communications to other covered parties. For instance, a
licensee might require a third party, such as a lender, to sign a non-disclosure agreement before the
licensee communicates any information regarding bids or bidding strategy to the third party. This
approach might be useful where the third party needs to know the licensee’s bids or bidding strategies but
will not be advising other covered parties about bids or bidding strategies. For third parties that may
advise multiple licensees on bids or bidding strategies, such as attorneys or auction consultants, firewalls
and other compliance procedures should be implemented to help prevent such third parties from
becoming conduits for the communication of bids or bidding strategies of one covered party to another.

"7 Communications with covered parties remain safest before or after the quiet period, when no violation of the
Commission’s rule can occur. All such communications remain subject to the antitrust laws. See Section IV:
Applicability of Antitrust Laws.

'8 A third party that receives information about bids and bidding strategies but does not convey the information to a
covered party cannot cause a violation of the rule. Accord MMPC Ex Parte Letter at 2. Cf. AT&T Ex Parte Letter
at 2 (seeking clear guidance that the receipt of auction-related information by “an MVPD that is neither a forward
auction applicant nor a ‘covered television licensee,’” i.e., is a third party, is not a prohibited communication if the
information is not conveyed to a covered party). We note, however, that the more widely a covered licensee
disseminates the information, e.g., to an individual, to everyone in a firm, in publicly accessible documents, or in a
press release, the greater the risk that the information ultimately will be conveyed to another covered party. In light
of our clarification herein with respect to the reverse auction prohibited communications rule, particularly the fact
that communications regarding whether a broadcaster has applied to participate will not be considered bids or
bidding strategy, we believe it is unlikely that broadcasters will be communicating bids and bidding strategies in the
course of normal business negotiations with MVPDs. In the unlikely event that such information is communicated
to an MVPD that is affiliated with a forward auction bidder, the communication would not be imputed to the
forward auction bidder unless the MVPD itself comes within the definition of “forward auction applicant” for
purposes of the rule. A non-applicant MVPD that is in regular communication with its affiliated forward auction
bidder may wish to adopt appropriate firewalls to help guard against becoming an inadvertent conduit for a
prohibited communication. See CCA Ex Parte Letter at 3 (noting importance of internal controls).

1% See Application of Nevada Wireless for a License to Provide 800 MHz Specialized Mobile Radio Service in the
Farmington, NM-CO Economic Area (EA 155) Frequency Band A, Memorandum Opinion and Order, 13 FCC Rcd
11973 (WTB 1998) (“Nevada Wireless MO&O ") (strongly encouraging applicants to implement any firewall
procedures necessary and to provide information in their auction applications regarding the procedures). Typically,
the Commission’s auction application forms have provided applicants with the ability to upload information
regarding firewalls and other compliance procedures in addition to that required in specified fields on the form. See
Auction of Advanced Wireless Services (AWS-3) Licenses Scheduled for November 13, 2014, Notice and Filing
Requirements, Reserve Prices, Minimum Opening Bids, Upfront Payments, and Other Procedures for Auction 97,
(continued....)
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14. Information firewalls or equivalent procedures are not an absolute defense against an alleged
violation of the prohibited communications rule. As the Wireless Bureau has explained, however, such
procedures are strongly encouraged because demonstrating “that precautionary actions were taken . . .
place[s] the respondent to [claims of a violation] in a stronger legal position. At the very least, claims of
negligent ignorance of the situation can be rejected with some dispatch.”® In the Nevada Wireless case,
for example, the parties did not certify in their application what measures had been taken to prevent
communications between two attorneys in the same firm when each was listed as an authorized bidder by
two different applicants.”’ After a claim was made that the applicants engaged in prohibited
communications, an investigation was conducted. The parties produced sworn testimony, including a
statement that a “Chinese Wall” was constructed between relevant attorneys at the firm.” In addition,
there was undisputed testimony that the attorney for one of the applicants was listed as a bidder solely in
the event of emergency and in fact never learned any bidding information from the applicant.”* Even with
such a record, the Bureau also looked at the bidding patterns in the auction before concluding that the
parties did not coordinate their bidding.**

15. Based in part on the foregoing precedent, the Mass Media Practice Committee (“MMPC”) of
the Federal Communications Bar Association contends that an individual attorney or law firm may be
informed of bids and bidding strategies by multiple clients covered by the reverse auction rule without
becoming a conduit for prohibited communications so long as those attorneys do not reveal such
information provided by one client to another client.”> The MMPC further asserts that the canons of
ethics applicable to attorneys should “provide the Commission with sufficient comfort that the
effectiveness of its anti-collusion rule would not be compromised” by attorneys possessing bids or
bidding strategy information with respect to more than one client.** We disagree with the MMPC’s
suggestion that the fact that an individual or law firm is subject to a canon of ethics should be sufficient,
without more, to demonstrate that no violation has occurred.”” Under Commission precedent, the fact that

(Continued from previous page)
AU Docket No. 14-78, Public Notice, 29 FCC Red 8386, Att. X (WTB 2014) (“Auction 97 Procedures Public
Notice”).

2 Nevada Wireless MO&O, 13 FCC Red at 11978, para. 13.
21 1d. at para. 12.

22 Id. at 11978-79, paras. 14-15.

3 Id. at 11979-80, paras. 15-16.

Id. at 11981, para. 18.

* We note that the MMPC was motivated in part by a concern that “an interpretation of the anti-collusion rule
limiting an attorney to representing only one Covered Licensee will necessarily leave many television owners
without access to experienced counsel.” MMPC Ex Parte Letter at 3. We are not persuaded that our interpretation
will leave broadcast licensees without access to counsel. First, licensees that do not apply to participate will not
have bids or bidding strategies that counsel potentially could affect. See Incentive Auction R&O, 29 FCC Red at
6771, para. 492 (auction rules prohibiting certain communications “only prohibit disclosure of information that
affects, or has the potential to affect, bids and bidding strategies™). Consequently, counsel or other third parties that
communicate with those licensees will not thereby obtain information regarding bids or bidding strategies that could
inadvertently be communicated to a covered entity. Second, as indicated above, with appropriate precautions, a law
firm may represent more than one covered licensee that has bids or bidding strategies. Finally, we note that the
situation raised by MMPC is not materially different from the more common circumstance in which counsel must
refer a client to another lawyer because a conflict of interest arises.

2 MIMPC Ex Parte Letter at 5.

7 Our guidance here addresses MMPC’s request to be advised “if the Commission believes that an attorney who
advised more than one Covered Licensee during the reverse auction but does not communicate any client’s bids or
(continued....)
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an individual or law firm is subject to a canon of ethics will not, by itself suffice to demonstrate that no
violation has occurred or could have occurred.”® We note that while a law firm taking appropriate
precautions, as described above, may represent more than one covered licensee that has bids or bidding
strategies, in the case of an individual the objective precautionary measure of a firewall is not available.
Thus, an individual possessing information regarding the bids and bidding strategies of more than one
covered party could provide advice to another covered party that is influenced by the information he or
she possesses, perhaps unintentionally, thereby resulting in a violation of the rule. The canons of ethics
would not necessarily prevent this from happening.”” Whether a prohibited communication has taken
place in a given case will depend on all of the facts pertaining to the case, including who possessed what
information, what information was conveyed to whom, and the course of bidding in the auction. For the
reasons set forth above, we caution that an individual practitioner that holds bids or bidding information
of more than one covered party presents a greater risk of engaging in such a communication.

16. Disclosures Required by Other Laws. Representatives of some potential reverse auction
applicants have raised the concern that legal obligations to disclose information could result in a violation
of the prohibited communications rule. For example, they have raised the concern that a non-commercial
broadcaster might be required by state or local sunshine laws to publicly disclose its decision making,
financial status, or operational plans, all of which might include reverse auction bids or bidding strategies.
Given the limited duration of the prohibition period imposed by the rule and the customary sunshine law
exemptions with respect to sensitive business information, however, such concerns may not be realized.
If a licensee can avoid communications that might violate the rule, it should refrain from those
communications. In the event that a licensee believes that a particular disclosure required by law or
regulation in fact will result in a violation of the rule, we strongly encourage applicants to consult with the
Commission staff in the Auctions and Spectrum Access Division before making the disclosure.

17. Reporting by the News Department of a Broadcast Licensee. As part of its operations,
broadcast licensees often report news to the public. In that role, a licensee’s reporter-employee might
obtain information regarding the licensee’s or another covered party’s bids and bidding strategies to be
used in a news story. We will not automatically impute a reporter’s dissemination of the licensee’s bids
and bidding strategy, or the bids or bidding strategies of other incentive auction applicants, to the

(Continued from previous page)
bidding strategies to any other clients will prima facie violate the anti-collusion rule[.]” MMPC Ex Parte Letter at 6.
As the MMPC Letter acknowledges, other professionals may wish to advise multiple clients in the incentive auction
based on other codes of professional responsibility. We have received a number of requests for guidance on this
issue from other professionals. See, e.g., Ex Parte Filing of Terence P. Dunn, GN Docket 12-268 (filed Sept. 22,
2015). Our guidance applies to those other professionals as well. We note that Mr. Dunn’s other suggestions, e.g.,
to revise the prohibited communication rule, delay the start of the auction, and hold a second auction for non-
commercial stations, would require Congressional or Commission action and, therefore, exceed the scope of this
Public Notice. For the same reasons, we decline proposals by J.H. Snider to revise the rules in various ways, e.g.,
requiring additional personal certifications from chief officers of licensees and banning any and all communications
among stations in the same local TV market. See J.H. Snider Comments, AU Docket No. 14-252, at 1 (filed Feb.
24,2015).

2 See Nevada Wireless MO&O.

 The MMPC infers that “the Commission apparently does not intend to permit participants in the reverse auction to
disclose any pre-auction arrangements’ and consequently applicants’ counsel “may have no mechanism to
acknowledge that they will not disclose bids or bidding strategies to other clients or to identify any other steps they
have taken to further assure compliance” with the rule prohibiting certain communications. MMPC Letter at 5
(citing Incentive Auction R&O, 29 FCC Rcd at 6741, para. 408). The inference is incorrect. Reverse auction
applicants will be able to upload information in attachments to their applications. Applicants are strongly
encouraged to provide information regarding relevant information firewalls with their applications, although there is
no requirement that they do so.



licensee. In determining whether to impute to the licensee the reporter’s dissemination of such
information, we will consider all of the facts and circumstances, including the existence of separation
between a licensee’s management and editorial decision-making functions. Covered entities can limit
their potential risk by undertaking careful and comprehensive compliance education for their employees
in advance of the auction, particularly for those employees with access to information about bids and
bidding strategies, and establish internal safeguards to limit the availability of this information to those
with a need to know. This approach provides some certainty to covered entities and is consistent with
First Amendment objectives.*

18. Communicating Pursuant to Exceptions to the Prohibition. Licensees that may
communicate with one or more other covered parties under the above-stated exceptions to the reverse
auction rule prohibiting certain communications must take care that their communications related to bids
or bidding strategies with particular parties fall within the scope of the exception. Thus, consistent with
the Commission’s intent in establishing the exception that channel sharing partners should be able to
“fully engage as various options are presented during the auction process,” bidding-related
communications are permitted solely between the specific licensees covered by a particular channel
sharing arrangement that is submitted with one of the licensee’s auction applications, and only with
regard to the stations involved in the arrangement. A broadcast licensee owning multiple licenses must
execute separate CSAs for each of its stations that will be channel sharing with a different, not commonly
owned, licensee.’’ Further, the channel sharing exception does not permit coordination across multiple
markets. Permissible communication between unaffiliated (i.e., non-commonly-owned or —controlled)
parties under the channel sharing exception will be limited to DMA-specific bidding, i.e., to the bidding
of prospective channel partners under a particular channel sharing arrangement. Similarly,
communications among parties that are commonly owned must be confined to the commonly owned
parties.

19. The exceptions are not cumulative. Accordingly, the parent of multiple stations may be
informed of the bids and bidding strategies of all of its stations, as well as the terms and conditions of any
CSAs its stations entered into before the auction. However, the licensee that entered into a CSA may not
communicate to its parent or other commonly owned licensees the bids and bidding strategies of the
channel sharing station’s channel sharing partner(s).”> Similarly, while parties to a channel sharing
agreement disclosed on an auction application may communicate about the bids or bidding strategies of
the stations covered by their agreement, they may not communicate regarding the bids or bidding
strategies of any commonly owned stations of a party to the agreement that are not subject to the
agreement.*

%% Covered licensees should take special care in circumstances where their employees may receive information
directly or indirectly relating to any incentive auction applicant’s bids or bidding strategies. Depending on the facts
and circumstances, including the employee’s position in the organization of the covered licensee, the covered
licensee might be deemed to have received the information received by its employees.

31 See 47 C.F.R. § 73.3700(a)(5) (defining channel sharing agreement as “an executed agreement between the
licensee of a channel sharee station or stations and the licensee of a channel sharer station governing the use of the
shared television channel”).

32 We remind covered entities that the prohibitions described in this Public Notice apply only during the quiet
period.

3 The contrary suggestion by Broadcaster Representatives that the rule might require that an owner not know the
bids and bidding strategies of its own station is mistaken. See Letter from Mace Rosenstein, Counsel for Broadcaster
Representatives, to Marlene H. Dortch, Secretary, FCC, GN Docket No. 12-268, AU Docket No. 14-252 (filed July
22,2015).



20. A covered licensee that is permitted to communicate with more than one other covered
licensee under the exceptions to the rule must take precautions to prevent the prohibited communication
of bids or bidding strategies with other licensees.” As described above, a covered party might implement
information firewalls to prevent the inadvertent sharing of information regarding bids or bidding
strategies among parties that are not covered by the same exception. Such firewall might, for example,
take the form of separate teams informed of bids and bidding strategies for stations that are involved in a
particular channel sharing agreement disclosed in an auction application, but are not informed of the bids
and bidding strategies for other, commonly owned stations that are involved in a different channel sharing
agreement. As an alternative to establishing separate teams of personnel and information firewalls, a
covered party might instead share a bidder with a prospective channel sharing partner, possibly the other
licensee, or a corporate affiliate, to execute bids in accordance with instructions developed prior to the
application deadline.”” In such a case, the party using a shared bidder in place of a firewall would be
precluded from communicating with the bidder during the prohibition period.*®

21. License Assignments and Transfers of Control. As discussed above, licensees that file an
application to bid in the auction or that have information regarding another applicant’s bids or bidding
strategies must take care not to communicate such information in any context, including the negotiation or
execution of license assignments or transfers of control. Thus, after the auction application deadline, the
negotiations necessary to reach agreement between or among covered licensees regarding a transaction
for the assignment of any such licenses that are the subject of an auction application or the transfer of
control of the applicant could create the risk of a violation of the prohibited communications rule. We
emphasize, however, that the rule does not per se preclude the negotiation or execution of sales
agreements even when a license subject to the sales agreement is in the auction. For example, an entity
that owns a license could apply to participate in the auction and have one team of personnel informed of
and handling auction activities, including bids and bidding strategies, while another team of personnel
engage in negotiations with respect to the assignment of that license, or the acquisition of another license.

22. Separate and apart from the prohibited communications rule, our auction application rules
require that the applicant on a reverse auction application must be the broadcast licensee that would
relinquish spectrum usage rights if it becomes a winning bidder in the auction.”” In addition, the rules bar

3 For instance, a channel sharing agreement may have more than two parties (if, for instance, three licensees
propose to share the same channel). Expanding the Economic and Innovative Opportunities of Spectrum Through
Incentive Auctions, GN Docket No. 12-268, First Order on Reconsideration and Notice of Proposed Rulemaking, 30
FCC Rced 6668, 6679-80, para. 29 (2015). In that circumstance, all parties to that agreement may communicate
during the auction regarding their bids and bidding strategies, but only with respect the specific licensees covered by
the agreement. /d.

%> “Bidder” here refers to the person identified in the auction application as the one who will place bids on behalf of
the licensee. We note that common auction agents have been disfavored in prior auctions. See, e.g., Auction 97
Procedures Public Notice, 29 FCC Rcd at 8394, para. 17. In this context, however, bidding instructions would have
to be conveyed prior to the start of the auction, and we will expect third parties or licensees to adopt sufficient
information firewalls to prevent the disclosure of information to non-parties to the particular CSA, including to
licensees under common ownership with the designated bidder. We further note that the establishment of such
firewalls does not preclude finding a violation of the prohibition if facts and circumstances indicate that such a
violation has occurred. As discussed below, we also urge parties to ensure that any such arrangements comport with
antitrust laws. We disclaim any intent to provide insulation against the applicability of the antitrust laws to such
arrangements.

%% Notwithstanding the available exception, parties to a channel sharing agreement also might agree not to
communicate about bids and bidding strategies during the quiet period, if feasible, in order to avoid the need to
establish otherwise required separate teams of personnel.

747 C.F.R. § 1.2204(b).



changes in control of an applicant after the auction application filing deadline if such changes “would
constitute an assignment or transfer of control.”® These rules could effectively prevent a licensee from
changing hands after the application is filed until after the auction is over.”

23. We sua sponte waive the bar in the auction rules on the assignment of licenses or transfer of
control of an applicant in the reverse auction, provided that the assignment or transfer application (1) has
been accepted for filing with the Commission as of the deadline to submit an application to participate in
the reverse auction, and (2) includes the express representation that the party that will hold the license(s)
upon consummation agrees to be bound by the original applicant’s actions in the auction with respect to
the license(s).* In contrast to the forward auction, for which parties may create bidding entities that are
insulated from a transaction involving existing wireless licenses, an assignment or transfer of control
affecting broadcast licenses would result in a change in control of the very licenses that are the subject of
bids in the reverse auction. Consequently, the bar on the assignment of a station subject to an auction
application or transfer of control of a reverse auction applicant would have a greater preclusive effect on
potential transactions among broadcast licensees than the similar bar necessarily does for parties with an
interest in the forward auction. Moreover, while licenses offered in the forward auction may become
available after the auction in the well-established secondary market for wireless licenses, there is no
additional incentive auction contemplated in which the Commission would acquire a broadcaster’s
spectrum usage rights for later auction. Finally, application of the bar on the assignment of the station
involved in the reverse auction, or the transfer of control of its licensee, might discourage broadcasters
from participating in the auction, contrary to the Commission’s policy of facilitating such participation in
order to promote its goals for the incentive auction.*'

24. For all of these reasons, we waive the bar on assignments of a license subject to an auction
application or transfers of control of reverse auction applicants during the incentive auction. The waiver
is limited to those instances in which the transaction resulting in the assignment of license or transfer or
control of the licensee, has been accepted for filing with the Commission at the deadline for submitting
reverse auction applications. This preserves in the reverse auction one of the safeguards of the underlying
rule by assuring that all relevant parties are identified to the Commission prior to the auction.*
Furthermore, we limit the waiver to transactions in which the party that will hold the licenses upon
consummation of the transaction agrees in the agreement filed with the application, to be bound by the
original applicant’s actions in the auction with respect to the licensee. This assures that application, and
all attendant representations and certifications, remain effective and enforceable notwithstanding the
transaction.

¥ 47 C.F.R. § 1.2204(d)(3). This bar does not apply to pro forma transfers or assignments.
39 See 47 C.F.R. § 1.2204(d)(4) (uncorrected applications will be dismissed).

0 We note that the reverse auction rule prohibiting certain communications will continue to apply with regard to the
bids or bidding strategies of the parties to the transaction. Accordingly, while the parties to the transaction may
continue to communicate regarding the transaction during the auction, they may not communicate regarding their
respective bids or bidding strategies during the quiet period unless one of the exceptions to the rule applies.

! See, e.g., Incentive Auction R&O, 29 FCC Red at 6570, para. 2.

* The same is not true of transfers negotiated after the deadline for filing applications to participate in the reverse
auction. In the latter case, consummation of any transfer cannot occur until after the auction is concluded and the
license relocated, relinquished, or otherwise modified pursuant to the auction’s results.
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1. THE FORWARD AUCTION RULE PROHIBITING CERTAIN COMMUNICATIONS
A. Background

25. The Commission’s rule 1.2105(c)(1) provides that, subject to specified exceptions, after the
deadline for filing applications to participate in the forward auction “all applicants are prohibited from
cooperating or collaborating with respect to, communicating with or disclosing, to each other or any
nationwide provider [of communications services] that is not an applicant, or, if the applicant is a
nationwide provider, any non-nationwide provider that is not an applicant, in any manner the substance of
their own, or each other’s, or any other applicants’ bids or bidding strategies (including post-auction
market structure), or discussing or negotiating settlement agreements, until after the down payment
deadline[.]”* In addition, beginning at the “application filing deadline for the forward auction and until
the results of the incentive auction are announced by public notice, all forward auction applicants are
prohibited from communicating directly or indirectly any incentive auction applicant’s bids or bidding
strategies to any full power or Class A broadcast television licensee.”*

26. “Applicant” for purposes of this rule includes the officers and directors of the applicant, “all
controlling interests in the entity” applying to participate in the forward auction, as well as all holders of
interests amounting to 10 percent or more of the entity.** As with the reverse auction, a party that submits
an application becomes an “applicant” under the rule at the application deadline and that status does not
change based on subsequent developments.*®

27. The forward auction rule prohibiting certain communications does not apply to an applicant’s
communications regarding any arrangement relating to the licenses being auctioned that is excluded from
the prohibition on joint bidding, provided such arrangement is disclosed on the applicant’s auction
application.” Arrangements expressly excluded from the rule prohibiting joint bidding include solely
operational agreements relating to roaming, spectrum leasing and other spectrum use arrangements, or
device acquisition.* Permissible arrangements also include agreements to form consortia or joint

47 C.FR. § 1.2105(c)(1). Unlike past spectrum license auctions, the prohibition will apply to certain
communications between any forward auction applicants regardless of what licenses each applicant seeks.
Furthermore, the rule now applies to communications by applicants with non-applicant nationwide providers of
communications services; by nationwide applicants with non-applicant non-nationwide providers; and by all
applicants with covered television broadcasters.

* 47 CF.R. § 1.2105(c)(8)(ii).
# 47 CFR. § 1.2105(c)(8)(iii).

4 See Star Wireless, LLC v. FCC, 522 F.3d 469 (D.C. Cir. 2008). Thus a forward auction applicant that does not
correct deficiencies in its application, does not submit an upfront payment, and/or does not submit a bid in the clock
phase, remains an “applicant” for purposes of the rule.

*" Updating Part 1 Competitive Bidding Rules; Expanding the Economic and Innovation Opportunities of Spectrum
Through Incentive Auctions; Petition of DIRECTV Group, Inc. and EchoStar LLC for Expedited Rulemaking to Amend
Section 1.2105(a)(2)(xi) and 1.2106(a) of the Commission’s Rules and/or for Interim Conditional Waiver;
Implementation of the Commercial Spectrum Enhancement Act and Modernization of the Commission’s Competitive
Bidding Rules and Procedures, Docket Nos. WT 14-170, GN 12-268, RM 11395, WT 05-211, Report and Order,
Order on Reconsideration of the First Report and Order, Third Order on Reconsideration of the Second Report and
Order, and Third Report and Order, 30 FCC Red 7493, 7576-77, para. 198 (2015) (“Part 1 R&O”). In contrast,
covered broadcast licensees communicating with each other about non-auction related matters are not required to
disclose related agreements.

*® Part 1 R&O, 30 FCC Red at 7576, para. 197. Joint bidding arrangements include arrangements relating to the
licenses being auctioned that address or communicate, directly or indirectly, bids or bidding strategies, including
arrangements regarding price or the specific licenses on which to bid, as well as any such arrangements relating to
the post-auction market structure. /d. at 7575-76, para. 195. Similarly, the Commission expressly noted that
(continued....)
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ventures that will become the applicant in the auction.” Additionally, they include agreements for
assignment or transfer of licenses, provided that any such agreement does not both relate to the licenses at
auction and address or communicate directly or indirectly bidding at auction (including prices) or bidding
strategies (including the specific licenses on which to bid) or post-auction market structure.’® The forward
auction rule also provides an exception for communications between forward auction applicants and
covered broadcast licensees that have certain ownership interests or management officials in common,
mirroring the above-described exception to the reverse auction rule.”

28. The Commission expressly requires that an applicant establish internal controls to preclude
any person or entity with a disclosable interest in more than one applicant in a spectrum license auction
from possessing information about the bids or bidding strategies of more than one applicant and from
communicating information that it has about one applicant to another applicant.”

B. Discussion

29. Overview. In the course of providing service, wireless service providers engage in a wide
variety of communications and business arrangements with one another, or with affiliated entities, that are
not directly related to licenses offered in pending auctions and auction bids or bidding strategies or post-
auction market structure. Such arrangements range from industry-wide matters, such as technical
standards setting for spectrum bands, to matters concerning particular service providers, such as tower-
siting and use arrangements.

30. In the Incentive Auction R&O, the Commission stressed that “business discussions and
negotiations that are unrelated to bids and bidding strategies or to post-auction market structure are not
prohibited by the rule.” The Commission also explained that “[c]onsistent with the approach we have
taken in spectrum license auctions generally, forward auction applicants may continue to communicate
with covered television licensees and competing forward auction applications regarding matters wholly
unrelated to the incentive auction.”** Furthermore, the Commission emphasized that the rule is “limited
in scope and only prohibit[s] disclosure of information that affects, or has the potential to affect, bids and
bidding strategies.””

31. More recently, the Commission clarified in the Part I R&O the types of arrangements and
communications that do not present concerns in Commission auctions. Below we provide further

(Continued from previous page)
agreements solely for funding purposes, and not with regard to bids, bidding strategies, or post-auction market
structure relating to the licenses at auction, are not prohibited arrangements. See id. at 7576-77, para. 197-98.

*47 C.FR. § 1.2105(a)(2)(x).

% Part 1 R&O, 30 FCC Red at 7576, para. 197.
1 47 C.F.R. § 1.2105(c)(6)(iii).

247 CF.R. § 1.2105(c)(2).

> See Incentive Auction R&O, 29 FCC Red at 6768, para. 486 (addressing Verizon’s contentions regarding
uncertainties about the scope of the rule) (emphasis in original). Verizon argued in later comments on auction
procedures that the rule should be modified to apply only to qualified bidders in the incentive auction, rather than all
applicants. See Verizon Comments, AU Docket No. 14-252, at 20-21 (filed Feb. 20, 2015). Verizon’s suggestion
would require Commission action and therefore exceeds the scope of this Public Notice.

3 Incentive Auction R&0, 29 FCC Red at 6770-71, para. 492 (citing Application of Todd Stuart Noordyk for a New
FM Station on Channel 2604 at Manistique, Michigan, Memorandum Opinion and Order, 16 FCC Red 18113,
1811617, para. 12 (2001) (“Our rules do not require the suspension of all relations among auction participants
while an auction is pending.”)).

> Incentive Auction R&O, 29 FCC Red at 6771, para. 492.
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guidance in order to enable wireless service providers to comply with the rule and continue conduct
operations and provide service to the fullest extent possible during the time period covered by the rule.

32. Permissible Communications. The Commission’s recently adopted provisions banning
joint bidding, and the relevant exceptions, help clarify the scope of the “applicant’s bids or bidding
strategies (including post-auction market structure)” that are the subject of the prohibition on
communications in Section 1.2105(¢c). In the Part 1 R&O, the Commission revised the forward auction
rule prohibiting certain communications to expressly allow communications that fall within the scope of a
variety of pre-existing agreements to which an applicant may be party, provided that such agreements are
disclosed as required on the applicant’s auction application. Only agreements relating to licenses in the
auction must be disclosed, and the required disclosure is limited to the parties to the agreement and a brief
description of the agreement.”® This removes uncertainty that the prohibition might disrupt existing
operational agreements and transactions where such arrangements do not violate the ban on joint bidding.
The ban on joint bidding spells out that the ban applies only to “understandings of any kind relating to the
licenses being auctioned that address or communicate, directly or indirectly, bidding at auction (including
specific prices to be bid) or bidding strategies (including the specific licenses on which to bid or not to
bid), or post-auction market structure.” Thus, bid or bidding strategies or post-auction market structure
must relate to the licenses being auctioned to be subject to the ban.

33. We further clarify that the communication of “bids or bidding strategies (including post-
auction market structure)” prohibited by Section 1.2105(c) must relate to the licenses being auctioned, as
does the prohibition on joint bidding agreements in Section 1.2105(a)(2).”” In that regard, agreements,
arrangements, or understandings not subject to the prohibition on joint bidding arrangements under
Section 1.2105(a)(2)(ix) similarly are not subject to the prohibition on communications in Section
1.2105(c). As the Commission noted in the Incentive Auction R&O, past application of the rule
prohibiting communications has never required total suspension of essential ongoing business.™

34. We also clarify that a forward auction applicant may negotiate new agreements after the
application deadline,” provided that the communications involved do not relate both to the licenses being
auctioned and to bids or bidding strategies or post-auction market structure.”’ Such agreements include,

47 C.F.R. § 1.2105(a)(2)(viii). While agreements need not be disclosed unless they relate to the licenses at
auction, such agreements must be disclosed regardless of whether they communicate information regarding bids or
bidding strategies or post auction market structure. Compare 47 C.F.R. § 1.2105(a)(2)(viii)(certification that the
application contains disclosures with respect to “understandings of any kind relating to the licenses being
auctioned”) with CCA Ex Parte Letter at 4.

7 See 47 C.F.R. §§ 1.2105(a)(2) and (c). See also AT&T Ex Parte Letter at 3 (seeking clarification that Section
1.2105(c)(2)’s prohibition on communications of “’bids and bidding strategy (including post-auction market
structure)’ should be interpreted in a manner that exempts discussions that do not relate to the licenses being
auctioned.”)

% Incentive Auction R&O, 29 FCC Red at 6770-71, para. 492 (citing Application of Todd Stuart Noordyk for a New
FM Station on Channel 2604 at Manistique, Michigan, Memorandum Opinion and Order, 16 FCC Red 18113,
1811617, para. 12 (2001) (“Our rules do not require the suspension of all relations among auction participants
while an auction is pending.”)).

%9 See AT&T Ex Parte Letter at 3 (expressing concern that, absent clarification, “carriers may be dissuaded from
seeking new operational or other agreements, since those agreements could not be fit within the exemption of being
“within the scope of an agreement . . . disclosed pursuant to paragraph (a)(2)(viii) of this section,” even though the
negotiation of such agreements would not be prohibited by the certification requirement in paragraph (a)(2)(ix).”)

69 Section 1.2105(c) does not prohibit communications that “are within the scope of an agreement described in
section 1.2105(a)(2)(ix)(a)-(c) that is disclosed pursuant to section 1.2105(a)(2)(viii)” in the application to
participate in the auction. Under the revised rule, forward auction applicants must certify that they have not and will
not enter into any agreements that would involve joint bidding. 47 C.F.R. § 1.2105(a)(2)(ix). In the event that
(continued....)
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for example, agreements “address[ing] operational aspects of providing a mobile service, including but
not limited to” agreements for roaming, device acquisition, and spectrum leasing and other spectrum use
arrangements that do not otherwise involve prohibited communications.®’ Other such agreements could
include spectrum partitioning and disaggregation and interconnection agreements.” As noted above, the
standard for evaluating whether an agreement is exempt from the prohibited communications rule hinges
on whether the agreement relates to (1) the licenses being auctioned; and (2) bids or bidding strategies or
post-auction market structure. Under the rules, forward auction applicants that enter into any such
agreements during the auction would be subject to the same disclosure obligations as they would for
agreements existing at the deadline for filing the application.®

35. In addition, we clarify that, absent communication both relating to the licenses being
auctioned and communicating or addressing bids or bidding strategies or post-auction market structure,
broad industry discussions regarding setting technical standards for the spectrum band for which licenses
will be auctioned do not constitute communications prohibited by Section 1.2105(c).** Though the
technical standards may be applied to the licenses after the auction, such discussion does not by itself
raise post-auction market structure issues within the rule’s concern in the absence of discussion relating to
which parties may or may not obtain particular licenses through the auction. Likewise, discussions in
connection with the First Responder Network Authority (“FirstNet”) draft request for proposals for
construction of the Nationwide Public Safety Broadband Network that may involve discussions of post-
auction market structure will not violate the rule so long as they do not relate to the licenses being
auctioned in the incentive auction.”

36. Ongoing discussions between broadcast licensees and wireless service providers that become
forward auction applicants with respect to voluntary relocation of the broadcasters out of channel 51 also
may continue, so long as the discussions do not communicate “an incentive auction applicant’s bids or
bidding strategies.”® Discussions involving forward auction applicants and broadcast licensees are
subject to similar provisions of the forward auction and reverse auction rules, which prohibit only
communication of “an incentive auction applicant’s bids or bidding strategies.”®’

37. Of course, participants in the discussions described above can take additional steps to help
prevent these discussions from becoming a forum for prohibited communications by, for example,

(Continued from previous page)
negotiations result in such communications, the negotiations could violate both the terms of the applicant’s
certification and the prohibition on communications.

147 C.F.R. § 1.2105(a)(4) (definition of solely operational agreement for purposes of auction applications).
%2 CCA Ex Parte Letter at 2.

47 C.F.R. §§ 1.65, 1.2105(b)(4). See Auction 97 Procedures PN at para. 109 (discussing applicants’ obligation to
maintain accuracy and completeness of information in pending auction applications). As already noted, the required
disclosure is limited to agreements relating to the licenses in the auction and need include only the parties to the
agreement and a brief description of the agreement. 47 C.F.R. §§ 1.2105(a)(2)(viii).

6 See AT&T Ex Parte Letter at 3-4(“[I]ndustry standards discussions regarding new spectrum bands are highly
likely to occur precisely when that spectrum is being auctioned—both actions are pre-requisites to the new spectrum
being commercially deployed and tend to occur simultaneously.”)

85 See CCA Ex Parte Letter at 3.
8 See CCA Ex Parte Letter at 3.

67 See 47 C.F.R. §§ 1.2105(c)(8)(ii), 1.2205(b). The fact that the channel 51 broadcast license is in the reverse
auction does not by itself preclude such discussions. For reasons already discussed, a channel 51 licensee may
communicate whether or not it applied to participate in the reverse auction without violating the rule. See Section
IL.B. (regarding reverse auction rule).
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utilizing different personnel for auction operations and for other discussions, such as technical standards
settings, FirstNet discussions, or channel 51 relocation arrangements.*®

38. Application Requirements and Additional Precautions May Help Prevent Potential
Violations of the Prohibition on Certain Communications. Certain arrangements and relationships
that may facilitate the communication of bids and bidding strategies through conduits are specifically
addressed by the revised rule. For example, with limited exceptions relating to specified rural
partnerships, no party may have a controlling interest in more than one application in a spectrum license
auction such as the forward auction.”” Consistent with the ban on most joint bidding agreements in
spectrum license auctions, the revised rule also expressly bars an individual from serving as an authorized
bidder for more than one auction applicant.”

39. As in the past, forward auction applicants must take care to avoid unintentional
communication of bids and bidding strategies in the course of other communications. In contrast to the
reverse auction, in which every licensee must prepare for a wide range of potential outcomes regardless of
its bids and bidding strategies, forward auction applicants may be at greater risk of disclosing bids and
bidding strategies through other communications. For example, the Commission consistently has
cautioned that prohibited “communications concerning bids and bidding strategies may include
communications regarding capital calls or requests for additional funds in support of bids or bidding
strategies,” but only “to the extent such communications convey information concerning the bids and
bidding strategies directly or indirectly.””"

40. As with any communication, all of the surrounding facts and circumstances must be
considered when determining whether a particular communication violates the rule. As an initial matter,
the communication must be to another party covered by the rule for it to constitute a violation. In other
words, confidential communications within the applicant or to a third party source of funding would not
violate the rule, unless it created a conduit for communication to a covered party. Thus, for instance, a
capital call that does not expressly communicate bids or bidding strategies and that, after consideration of
all the facts and circumstances, does not strongly support an inference of specific bids or bidding
strategies likely would not violate the rule. On the other hand, the Commission has found a violation of
section 1.2105(c) where an applicant used the Commission’s bidding system to disclose “its bidding
strategy in a manner that explicitly invited other auction participants to cooperate and collaborate in
specific markets,””* and has placed auction participants on notice that the use of its bidding system “to
disclose market information to competitors will not be tolerated and will subject bidders to sanctions.””

41. Forward auction applicants should use caution in their dealings with third parties, such as
members of the press, financial analysts, or others who might become conduits for the prohibited
communication of regarding bids or bidding strategies. For example, when bidding eligibility
information is not public, an applicant’s statement to the press that it has lost bidding eligibility or intends

88 See Incentive Auction R&O, 29 FCC Red at 6770-71, para. 492.
% Part 1 R&O, 30 FCC Red at 7578-82, paras. 202-210.

47 C.FR. § 1.2105(a)(3). Given that the ban does not apply to the reverse auction, there may be circumstances,
such as those already discussed, in which reverse auction applicants might share the same bidder.

! See, e. g., Auction 97 Procedures Public Notice, 29 FCC Rcd at 8395, para. 20 (quoting Implementation of Section
309(@j) of the Communications Act — Competitive Bidding, PP Docket No. 93-253, Memorandum Opinion and Order,
9 FCC Rcd 7684, 7689, para. 12 (1994)).

& Mercury PCS II, LLC, Notice of Apparent Liability for Forfeiture, 12 FCC Red 17970, 17974, para. 12, 17976,
para. 17 (1997).

73 Mercury PCS II, LLC, Memorandum Opinion and Order, 13 FCC Rcd 23755, 23760, para. 11 (1998).
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to stop bidding in the auction could give rise to a finding of a section 1.2105(c) violation. Similarly, once
it has filed an application to participate and the prohibition period has begun, an applicant’s public
statement of intent not to bid could also violate the rule, as it would disclose the bidding strategy of a
party covered by the rule. Public disclosure of information relating to bidder interests and bidder identities
that has not yet been made public by the Commission at the time of disclosure may violate the forward
auction rule that prohibits certain communications.”

42. In addition, when submitting its application to participate, each applicant should avoid any
statements or disclosures that may violate section 1.2105(¢c). Specifically, an applicant should avoid
including any information in its short-form applications that might convey information regarding its
license selection, such as using applicant names that refer to licenses being offered, referring to certain
licenses or markets in describing bidding agreements, or including any information in attachments that
may otherwise disclose the applicant’s license selections.

Iv. APPLICABILITY OF ANTITRUST LAWS

43. The prohibited communications rule does not supplant the antitrust laws, which are designed
to prevent anticompetitive behavior in the marketplace. For instance, a violation of the antitrust laws
could arise out of actions taking place before the deadline for auction applications, which is the start of
the prohibition period under the Commission’s rules. In addition, compliance with the rule does not
insulate parties from the antitrust laws. Where specific instances of collusion in the competitive bidding
process are alleged, the Commission may conduct an investigation or refer such complaints to DOJ for
investigation.

44. Parties that violate the antitrust laws or related Commission rules are subject to severe
sanctions.” These may include, but are not limited to, forfeiture of reverse auction winning bid incentive
payments and revocation of licenses, where applicable, forfeiture of forward auction upfront payments, or
forward auction winning bid down or final payments, where applicable. Furthermore, parties may be
barred from participating in future Commission auctions, and Commission licensees may be subject to
revocation of their license(s).

V. ADMINISTERING THE REVERSE AUCTION AND FORWARD AUCTION RULES
PROHIBITING CERTAIN COMMUNICATIONS

45. Prohibition Period. As indicated above, the prohibition has a limited duration. Pursuant to
both the rule for the reverse auction and the rule for the forward auction, the prohibition on certain
communications begins with the deadline for filing applications to participate. Thus, the prohibition
period under the reverse auction rule commences with the reverse auction application filing deadline, and
the prohibition period under the forward auction rule commences with the forward auction application
filing deadline. Under the reverse auction rule, the prohibition period ends with the announcement of the
incentive auction results. For communications between forward auction applicants and broadcast
television licensees, the mirroring forward auction rule prohibition period likewise ends with the
announcement of the results of the incentive auction in the Channel Reassignment Public Notice. For
communications between forward auction applicants and related parties, by contrast, the prohibition
period continues until the post-auction deadline for making down payments on winning bids. The
ultimate duration of the prohibition period will depend on the length of the auction.

™ We note that the release of information prior to and during past Commission auctions is irrelevant to whether the
information can be disclosed. For example, a forward auction applicant’s disclosure the geographic areas in which it
will bid would violate the rule, even though in some earlier auctions the Commission made pre-auction disclosures
regarding each applicant’s selection of licenses on which to bid.

> Incentive Auction R&0, 29 FCC Red at 6741-42, para. 410.
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46. Duty to Report. The rules require covered parties to report violations to the Commission.”
For Auction 1000, reports must be filed with Margaret W. Wiener, the Chief of the Auctions and
Spectrum Access Division, Wireless Telecommunications Bureau, by the most expeditious means
available. Any such report should be submitted by email to Ms. Wiener at the following e-mail address:
auction1000@fcc.gov. Any report in hard copy must be delivered only to Margaret W. Wiener, Chief,
Auctions and Spectrum Access Division, Wireless Telecommunications Bureau, Federal Communications
Commission, 445 12th Street, S.W., Room 6423, Washington, D.C. 20554. Failure to make a timely
report under the rule constitutes a continuing violation of the rule, with attendant consequences.

47. As noted above in connection with news reporting by broadcast licensees, any party subject
to either the reserve or forward auction rule should take special care in circumstances where their
employees or subsidiaries may receive information directly or indirectly relating to any incentive auction
applicant’s bids or bidding strategies. Precedent has not addressed a situation where non-principals of a
party subject to the rule (i.e., those who are not officers or directors, and thus not considered to be the
party) receive information regarding bids or bidding strategies. Nor has it addressed whether that
information should be presumed to be communicated to the party. The more attenuated the relationship
between the recipient of the information and the party subject to the rule, of course, the less likely there is
to be any presumptive communication. For example, without additional information, there is no apparent
reason that a corporate affiliate not within the control of an applicant or an applicant’s direct owner
should be presumed to share information with the applicant. Nevertheless, the corporate affiliate, much
like a third party, must take care not to become a conduit for a prohibited communication.

48. Compliance Education. All eligible broadcast television licensees are subject to the reverse
auction rule and all forward auction applicants are subject to the forward auction rule. Accordingly, all
these parties should become familiar with the relevant rule in advance of the auction application process.
We reiterate, however, that the rules apply only with respect to communications regarding bids and
bidding strategies of incentive auction applicants. The rules should not impose any significant burden on
full power and Class A television broadcasters that neither participate in the auction nor have information
regarding bids or bidding strategies of any applicants. The main burden of the reverse auction rule will
fall on broadcasters that apply to participate in the auction, or that may possess information regarding the
bids and bidding strategies of others that do. These broadcasters and forward auction applicants also
should become familiar with the Commission precedent regarding application of the prohibition of
communications regarding bids and bidding strategies.”” These precedents apply slightly different rules in
the context of past Commission auctions, and the details of the rules applied have changed over time.
Nevertheless, the purpose underlying the prohibition reflected in all versions of the rule has remained
consistent, making the precedents a potentially helpful resource for parties with respect to particular
circumstances.

49. Parties also should educate employees and agents regarding compliance, particularly those
employees and agents with access to bids and bidding strategy information. Limiting such access to
persons with a definite need will both strengthen and simplify compliance.

76 Parties must take care not to violate the rule when making a report, by, for example, filing a publicly accessible
report communicating bids and bidding strategies. If necessary, a party seeking to report a prohibited
communication should consider submitting its report with a request that the report or portions of the submission be
withheld from public inspection by following the procedures specified in section 0.459 of the Commission’s rules.
47 C.F.R. § 0.459. We will maintain the confidentiality of any report disclosing the identity of a reverse auction
bidder, consistent with the confidentiality requirements of the Spectrum Act and our rules. See 47 C.F.R. § 1.2206.

77 See http://wireless.fcc.gov/auctions/prohibited _communications.
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50. Further Inquiries. Commission staff remains available to provide informal guidance on the
applicability of the prohibited communications rules. If you have further questions, please contact Erik
Salovaara at (202) 418-0660 or Erik.Salovaara@fcc.gov.
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